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Summary 

NetfreeUS, 1.K (“NetfreeUS”) hereby seeks reconsideration of the Coniniission’s 
August 3 I ,  2007 Ol-drv that denied its Petition for Forbearance (“Petition”) and dismissed its 
application proposing nationwide service in the 2 155-2 175 MHz band (“Application”). Thc 
Pctition should be granted, and the Commission should reinstate thc Application. 

In the Application, NetfreeUS proposed to provide a frcc, nationw idc broadband scrvicc 
under a “private comnions” model that would enable peer-to-peer and busitless-to-busincs., 
communications. Embracing its public intcrcst obligations, NetfrecUS pledged tc provide lirst 
responders with a special access code that would enable them to precinpt comniunications i n  
times o f  emergency. NctfrceUS also proposed “substantial service” build-out requirenicnta. 
intcroperability and “open network” architecture that would enable any technologically capable 
device to connect to the network without discrimination. NetfrecUS further agrccd to contribute 
five percent of advertising revenues from its wireless broadband service to the US. Treasury 

In the Petition, NctfreeUS demonstrated that the Commission should forbear from apply 
its competitive bidding rules under the three prongs of Section 10 ofthe (’ommunications Act o f  
1934. as amended (the “Act”). NetfreeUS proposed a process by which competing applicants 
could have an opportunity to resolve their conflicts, while still preserving the Commission’s right 
to require competitive bidding if the applicants were unable to achieve a satisfactory resolution. 
NetfrceUS also showed that grant o f  the Application without the prior adoption of licensing and 
service rules was consistent with precedent and the public interest. 

In the O F - ~ ~ J - ,  the Commission discuased thc proposals of  M2Z Netuorks, Inc. (“h12Z”) at 
some length, but gave scant attention to NetfreeUS’s proposals. In view o f  the conclusory 
statements in the Orc/ev that suggest pre-disposition of the Application and the Petition, thc 
Commission has failed to discharge its statutory obligations under Section IO ofthe Act and the 
Administrative Procedure Act (the “APA”). Working backward from its decision to ncglcct its 
own solicitation of comments and petitions and to bypass the substantial record that devclopcd so 
that it could instead initiate a rulemaking proceeding, the Commission failed to articulate B 
rational basis bctwcen the facts and its dismissal ofthe Application, an application it found to bc 
acceptable for filing. 

Notwithstanding the public interest bcnctits warranting forbearance from its rules, 
aithout any discussion, the Commission in a footnote found that grant of the Petition would 
compromise the development of  competitive market conditions such that the “public interest” 
prong ofthe Section I O  forbearance standard was not met. This conclusory statcmcnt is all thc 
Commission musters - there is no discussion o f  the competitive benefits that NctfrceUS 
proposed. Moreover, there is no connection between the Commission’s suggestion that market 
conditions would be undermined by limiting the eligible applicants to a specific class and not 
requiring applicants to obtain licenses at auction. Finally, the Commission crroncously 
concluded that grant o f  the Petition would cut off consideration of competitive bidding and gi\c 
NetfreeUS an application for free. This ignores NetfrecUS’s proposal to establish a settlenicnl 
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period after uhich, if no settlement was achieved. the Commission could auction thc spcctrum 
It also fails to weigh the benefits o f  NetfreeUS‘ contribution of revenues to the govcrnnicnt. 

At bottom, the Commission deferred to its “typical” process of conducting ii Icngthv 
rulemaking proceeding to adopt licensing and service rules rather than NetfreeUS’s proposals. 
This decision ignorcd any meaningful discussion of the public interest benefits offered b y  
NetfreeUS. The Commission also failed to recognize the subStJIltia1 rccord that developed i n  
this proceeding in response to the Commission’s invitation. In dismissing the Petition, thc 
Commission did not comply with its statutory mandate to examine the relevant data and 
articulate a satisextory explanation for its action including a ‘rational connection betwcen the 
facts found and the choice made.”” 

Likewise, the Commission’s dismissal of the Application was erroneous and contrary to 
law,. The Cornmission‘s statement that the Application involved ”issues of general applicability’’ 
cannot bc supported in light of NetfreeUS’s proposal for a single nationwide license that would 
occupy all 20 MHz of the 2 155-2 175 MHz band. The Cornmission also failed to even consider 
previous licensing regimes where licenses were tiled, processed and granted before service rules 
\\ere adopted. Further, the Commission docs not attempt to find any procedural or subs(lnitivc 
defect with the Application, which addressed all of the points the Commission indicated i t  \\auld 
consider in its rulemaking proceeding. The Commission provided the public L b i t h  ample inotice 
and an opportunity to participate in the proceeding. and thc substantial record demonstrates that 
there was significant debatc on the relevant issues. Finally, the Commission’s reliance on 
“flaws” citcd clscwhere in the Order improperly refer to discussions of M2Z’s application, not 
NetfrecUS‘s Application and further reflects the Commission’s casual and bare boned trcatment 
of NetfrecUS. 

On reconsideration, the Commission should grant NetfreelJS’s Petition and rcinstatc its 
Application. 
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NctfrecUS, LLC ("NetfreelJS"), by counsel and pursuant to Section 405 ol' the 

Communications Act of 1034, as amended (the "Act").' and Section I .  106 of the C'ornniission's 

Rules," hereby respectfully petitions for reconsideration of those portions of the ('omniission's 

August 3 I ,  2007 Outk~r '  that dismissed its application sccking authority to provide free. 

nationwide broadband services in the 21 55-2 I75 MHz band ("Application") and denicd its 

Petition for Forbcarancc ("Petition") showing that the public interest Marranted grant ofii license 

to NctfrccUS without the use of competitive bidding. As demonstrated below. the Commission 

crrcd i n  denying the Petition without undertaking thc forbearance analysis required by Section IO 

of the Act and without discussing NetfreeUS's proposal for proccssing of conflicting 

applications." The Commission also erred in dismissing the Application without any finding that 

it was procedurally or substantively defective and \\ ithout justifying its rcasons. Accordingly, 

' 3 7  U.S.C. $305(a). 



the Commission should grant the Petition and should reinstate and process thc Application to 

facilitate expeditious comniencenient of broadband service across thc country. 

Background 

NetfreeUS filed its Application on March 2, 2007 following rcleasc of the C’ommission’s 

public notice announcing the acceptancc for filing of M2Z’s application and stating that 

“additional applications for spectrum in this band may bc filed while the M2Z application is 

pending.”x NetfrceUS proposed to provide ai l  entirely free, nationwide broadband scrvicc 

(“Wireless Public Broadband,” or “WPB”) under a “private commons” model to ficilitatc peer- 

to-peer and device-to-device communications and to promote local operation by Internet service 

providers, new entrants and municipalities. NctfreeUS also promised to providc first rcsponderh 

with a special software override code for clearing traffic in  times of emergencies and for 

cnabling cffectivc public communication. The Application proposed a “substantial sen icc” 

build-out requirement, interoperability requirements and an “open network” architecturc to 

permit any technologically capable device to attach to the network on a nondiscriminatory basis. 

NctfreeUS agreed to contribute five percent of the WPB service’s advertising re\cnucs to thc 

lJnited States Trcasury.’” As NetfrceUS cxplaincd: 

L /  

NetfrceUS’s goal is to establish a free broadband marketplace with ncai-- 
ubiquitous access throughout the country, with actual service to be provided by 

With one exception, NetfieelJS takes no position a t  this tiinc regarding thc rights o lany  other applicants \\host 
applications were dismissed in the Ordei-. NetfreeIIS agrees irith the Commission that M?Z Nct\bork\. Inc. 
( “ M 2 Z )  did not meet the standard h r  grant oSM2Z’s applicalion under Section 7 o t t h e  .Act hccausc M2Z.s 
;ipplication did not propose a “new service 01- teclinnlogy.”. Sc? 11 U.S.C. 5 151. On Scptcmhcr I I, 2007. M2% 
liled a Notice of Appeal o t t h e  Order with tlic Llnitcd Statcs Court of Appeals h r  lhc  District oIColunihia  C~rcui t  
(Case No. 07-1 360). 

I ’ i ihl ic~ hi,t iw, “Wireless Telecoinmunicdtions I3urcau Announces that M2Z Nct\\orks. Inc.’s Applic;itiori k r  
and Authority to Provide a National Uniadhaiid Kadio Scrvice iii Ihc 21 55-21 75 MH/ l 3 m d  is Accspteil fiii~ 

I.’iling,” I I A  07.492. rcl. Jan. 31, 2007 (‘.PiilJlic jV,Jliw’’) at 2. 
‘ I  NetlierllS’ sister company, Wihiki C’orp.. has recciilly commcrcially deployed the core technology 11131 u w l d  
drive thc revenue-based portion of NetfrccUS‘ WPU pi-oposal. 

b’or a detailed description o f t h e  public interest benefits o t thc  Applicalion and proposed I~ccn\ing and hct~vicc IO 

Application at 5-7 & Exhibit 2 therelo 



1 
third parties through a secondary market mechanism. llniversal :~cccss to 
broadband for consumers and a nationwidc interoperable public safety data 
broadband network arc national priorities. NctfreeUS's unique WPB proposal 
achieves thcsc priorities by allowing entrepreneurs and the public (cvcn 
municipalities) to build and operate a truly affordable broadband network for both 
consumers and public safety, potentially resulting in enormous ccononiic and 
public interest benefits. 

Simultaneously with filing its Application, NctfrccUS tiled thc Petition, \+hiell sought the 

I I  

Commission's forbearance from applying Sections I .94S(b) and (c) of the Commission's Rules 

or any other rulcs that would preclude the processing and grant ofthe Application. Purwanr to 

the first prong of the three-part analysis prcscribcd by Section 1 O(a) of the Act, NctfrccCJS 

explained that thcsc rules need not be enforced to ensure that charges, practices, classifications or 

regulations are just and reasonable and are not unjustly or unreasonably discriminatory bccausc 

no subscriber fees would be charged for WPB." Even so, as a Commcrcial Mobile Radio 

Scrvicc ("CMRS") operator, NetfrecUS would be subject to Sections 201 and 202 of the Act, 

which provide that all charges, practices, classifications and rcgulations be just and reasonablc 

and which prohibit unjust and unreasonablc discrimination. Under the sccond prong of  Section 

IO(a), NctfreeUS stated that Sections 1.94S(b) and (e) arc procedural rcquiremcnts. not consumer 

protection rulcs, such that enforcement of those rules was not necessary to protect consumcrs." 

Under the third prong of Section 10(a), NctfrccUS demonstrated that forbcarancc would hc 

consistent with the public intercst for thc rcasons articulated at length in its Application" 

I 3  

As an alternative to competitivc bidding under Section 300(j) ofthc Act,'" NetlrcellS 

presented a detailed proposal by which its Application  and any others tiled for the samc 

spcctrum within a given time period ~ could be considcrcd together. Under this process, which 

I '  l l i  a1 (3-7.  

'' s w  Petition at 8-10. 

1 ~ l d a t l l - 1 3 .  
Id a t  Y- IO. 

SwPctit ionat I1-11;20-?2. 

/ :  

1. 

1 I, 37 L1.s.c'. $309(;). 
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NctfrccUS showed had been successfully used by the Commission in prcvioub c;ibc\ in\olving 

multiple applicants, 

applications and would then issue a public notice listing all applicants deemed to have submittcd 

substantially complete applications and to have satisfied the C70mmission‘:, thrcsliold eligibility 

requirements. Oncc it finalized the applicant pool, the Commission mould announce by public 

notice a deadline by which applicants could jointly propose to settle the applications to rcmovc 

any conflicts that would otherwise result i n  all or some of them being declared mutually 

exclusive. During this fixed settlement period, applicants could submit cnginecring amendments 

or other settlement proposals for Commission approval. If thc applicants agreed to a cotiimon 

plan, the Commission could then act on the joint request; if there was no acceptable asrecmcnt, 

the Commission could proceed without delay to auction the spectrum or to assign the spectrum 

by other means. 

1 7  the Commission would estlrblisti a clear cut-off date for the accept;incc 01’ 

The record in  this proceeding reflected strong support for a free, nationu idc broadb;ind 

servicc. US. Rep. Frank Pallone, Jr. requested quick Commission action on the NctfrccUS 

Application on its merits, stating that “ I  believe that marking spectrum available for a nationwide 

broadband scrvicc should be the FCC’s top priority.”’ ‘The Dallas Independent School District 

expressed its support for “free internet broadband service in Dallas as hell as the rest o f the  

country” and for making the Internet “more accessible to our children and Amcriccin t‘amilics.””’ 

Rcprescntativc Lon Rumham, in Texas District 90, expressed support for “IM2Z.s and other] 

proposals that will provide casier and more affordable [broadband] access to the working 

“ ~ c r  Pctit ion at 1x-19. 
’ *  .Sw Letter dated Apri l  19. 2007 kom Rep. Frank P;illonc. Jr.. 6“‘ District. New Jersey lo Clhiliriiiiiii Krv i i1  I .  Mxtit1 

i n  WT Ilocket Nos. 07-IO and 07-30. 
Sc%, Letter dated Apri l  12. 2007 tiom .Icromc (;arm, Firs1 Vicc President, Dallas Illdependelit School 1)isIricI ill 

Ilockct No. 0 7 - 1 6  (cxprcssing hope that the Commission \vould rcview proposals i n  addition t o  *vlZZ‘s). 

I ,/ 



families and small businesses of  our nation.”’” In the extensive record of this proceeding, which 

included more than 1.000 filings, no party opposed the concept of free broadband scwicc: - 1  

Despite this record, on August 3 I ,  2007, the Commission adopted and rclensed its Ordw 

denying the NetfrecUS Petition as well as the pctition for forbearance filcd by M2Z (“M2% 

Petition”) and dismissing all of the applications for thc 2 1 SS-2 I75 MHr band, including 

Nctti-ccUS’s Applicalion. The Commission found that the Petition and the M2Z I’etilion did not 

demonstrate that forbearance was in the public interest, summarily stating that “Lnlcithcr M 1 %  

nor NctfreeUS provided any convincing rcasons to concludc that their proposed licensing 

approaches have advantages that would outweigh thc public interest benefits of‘ Sections 

1 .943b)  and 1.945(c) and that such decision was supported by “various filings“ inadc i n  thc 

proceeding.” In a footnote, in apparent but token acknowledgment of the public intcrcst analysis 

required by Section I O(b), the Commission stated without support that granting any of the 

applications “would appear to compromise the dcvclopmcnt of compctitivc niarkct conditions. - 

The Commission then reasoned that, because forbcarancc was not found to be i n  the public 

interest, it need not consider the first two prongs of the Section IO analysis.” Speaking only i n  

summary and conclusory fashion, these statcmcnts look backward from a desired ~~~ if not pi-e- 

determined - conclusion, and thus do not satisfy the requirements of Section IO ofthc Act. 

Moreover, the Commission failed to address the dctailcd licensing process described i n  thc 

Petition, which showed how the Commission could permit the applicants to resohc application 

.’k, Letter dated June 27, 2007 Crom Statc Rep. Lon Uumanr. I)istrict 90, f%rt Worth .  Tcxas 111 Ihckcl N o  ~ I 7 - l O .  !,I 

” M2Z sccks Chmmission grant of an applic;itioii lo provide a licc Internet service. hut iinlike Nctti-ccllS. aiuplcd 
that proposal with a plan to provide a “premiiiin“ service that it lias inot dctincd. Scc MZZ application a t  I ? .  
~~ Ordw ai 7 9 ~, 

I d  at 11.34. ~3 i 

!‘l I d  
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conflicts and which proposed that the Commission could rely on conipctitivc bidding if flit 

applicants were unable to resolve those conflicts. 

While the bulk ofthe Oudo- addresses the M2Z Petition, the Commission determincd that 

the public interest could best bc served by following the "typical" process of establishing service 

rules and licensing procedures before acting on any of the applications." The  ommis mission a lso  

referenced other "flaws" in the NctfrecUS Application, citing earlier paragraphs ofthe Oidw 

that do not even apply to NetfreeUS.'" Here again, the Commission fiiilcd to consider the public 

interest benefits, servicc obligations and licensing conditions that Nett'reeUS proposed i i i  

connection with its Application and its practice of processing applications in advance o f  adopting 

scrvicc rules, instead deferring to its typical, but hardly consistent, practice of first cstablishiti~ 

service rules. 

Discussion 

Section 405 of the Act provides that the Commission may grant rcconsidcration "if 

sufficient reason therefor be made to appear."" Reconsideration is appropriate where the 

petitioner shows a material error or omission in the original order." Commission action also is 

bound to the Administrative Procedure Act (the "APA"), which prohibits Commission action 

that is arbitrary, capricious, an abuse of discretion or not in accordancc with  la^ .'" The Supreme 

Court explained this svandard in Motor V d ? k / c ,  Mrm~!/uc~/uuer.v A.v.c.'/r. 1'. S / d e  Fui-tif Mi//rw/  

.Aiitomohile Ins. Co.: 



The scope ofrcview under the “arbitrary and capricious” standard i h  narrow and ;I 

court is not to substitute its judgment for that ofthe agency. Nevertheless, the 
agency must examine the relevant data and articulate a satisfactory cxplanation 
for its action including a “rational connection between the facts found and the 
choice made.” ... In reviewing that explanation, we must “consider whether the 
decision was based on a consideration ofthe relevant factors and whether there 
has been a clear error ofjudgment.” ... Normally, an agcncy rule would be 
arbitrary and capricious if the agcncy has relied on factors wtiich C-ongrcss has 
not intcndcd it to consider, entirely failed to consider an important aspect ofthc 
problem, offered an explanation for its decision that runs countcr to the evidence 
bcforc the agency, or is so implausible that i t  could not bc ascribed to a difference 
in view or the product of agcncy expertise. The reviewing court should not 
attempt itsclfto makc up for such deficiencies; we may not supply a reasoned 
basis for the agency’s action that the agency itself has not givcn ... 1 0  

As demonstrated below, the Commission did not follow thcsc standards. I n  denying the 

Petition, the Commission failed to conduct a full and appropriatc analysis under Section I O  o l thc  

Act, rendering its denial contrary to the cvidcncc provided by NctfrceCJS. In particular. the 

Commission did not even attenipt to show how the process described for NctfrccCJS to rcsoI\e 

application conflicts was inconsistent with the public interest, instead relying on conclusory 

statcmcnts about broad spectrum policy principles. 111 dismissing the Application, the 

Commission failed to discuss the merits of thc Application at all, instead jumping to the sanie 

unsupportcd conclusion that it reached in denying forbearance ~ that a rulemaking proceedins 

\$auld servc the intcrcsts of the public more than ad.judicating the applications. (iivcn that tlic 

Cornmission provided notice to the public that competing proposals could be considered, invited 

commcnts from the public and subsequently found the Application to be acceptable for tiling 

following the compilation of a full record, dismi 

evidence. By failing to examine thc record and to articulate a rational connection bet\bcen the 

facts, the law and the dismi I of the Application, the Commission failed to meet its \tattitory 

ObligdtionS under Section IO and under the AI’A 

‘ “ ~ ( > 1  11,s. 29,;12 (19x3)  (citations omitted) 

11 ofthe Application runs counter to the 



1. THE COMMISSION’S DENIAL OF NETFREEUS’S PETITION FOR 
FORBEARANCE WAS ARBITRARY AND CAPRICIOUS IN VIOLATION OF THE 
ADMINISTRA’I‘IVE PROCEDURE ACT. 

The Petition requests, to the extent applicable, forbearance from Sections I .1)45(b)” 

1 . 0 4 3 ~ )  of the Commission’s R u l c ~ , ~ ’  Section 3OY(.i) of the Act, and any other provisions of thc 

.Act or rules that would preclude grant of the Application. The Commission asserted that thc 

benefits associated with expedited licensing and deployment of broadband servicc untlci 

NctfrccUS’s proposal are somehon! outweighed by the procedural bcncfits o f  Section5 1.945(h) 

and ( e )  and by Section 3OO(j) of the Act. In so doing, the Commission misintcrprctcd or ignored 

critical Facts about the Petition, drew crroncous conclusions from those facts and found that 

forbcarancc would be inconsistent with the public interest. By short-circuiting its analysis lo 

achieve a prc-dctcrmincd result, the Commission failed to satisfy its obligations under the AI’A. 

As the Petition notes, Section 10(a) of the Act requires that “the Commission . s h r r l /  

/iv-heur from applying any regulation or any provision of  this Act to a telccommunicatioii5 

carrier or telecommunications service, or class of tclccommunications carriers or 

telecommunications services, in any or some of its or their geographic markets, il‘the 

Commission determines that 

’’ S w  Petition al 5-13, Section I .‘345(b) provides that “[nlo application that i s  not suhject to compclitiuc hidding 
undcr 3 309(i) ofthe Communications Act wi l l  be grantcd hy the Commi~sion prior to the 3 1 ”  dab ii>llowiiig tlic 
issuance o f a  Public Nolice of the acceptance Ibr fil ing of such application o r  of :my substantial :iiiiendmeiiI thercol: 
unless the application i s  n o t  suhject to $ 309(h) ol ‘ t l ie (‘ommunications Act.” 

Section I .945(c) provides that: “[iln the case of both auctinnahlc license applications and noli-iirirtuall) exc lus ivc  
iionauctionablc license applications, the Chinmission wi l l  grant the application \\ithoiit a hearing I I i t  i s  piwpci~ iipori 
its tace and i f t hc  Commissioll finds fmni all exalllillation ofsuch application :Ind supporting data. any plc;lding 
tiled, or othcl- matte13 which i t  may officially iiotice, that: 

i? 

(I ) Thers are no substantial and material questions 01 Ihct: 
(2) The applicant i s  legally, technically, l inancially. and otherwise qualilicd: 
(3) A grant of the application would not involve niodilication. rcvocation, o r  rioii-renebal of any othcr 
existing license; 
(4) A grant of the application \vould iiot prccludc tlii: grant o f  any mutually exclusive applic:itioii: :md 
(5 )  A grant o f t h c  application would serve the public inter . convenience. and n 



( I )  enforcement of such regulation or provision is not necessary to cnsui-e that t l ic 
charges, practices, classifications, or regulations by, for, or in connection \\ ith that 
telecommunications carrier or telecommunications service arc ,just and rcamublc and arc 
not unjustly or unreasonably discriminatory; 

(2) enforcement of such regulation or provision is not necessary for the protecliun ol' 
consumers; and 

(3)  forbearance from applying such provision or regulation is consistent with thc public 
interest. Z i r 3  

To find that a forbearance petition is inconsistent with the public interest, pursuant to Scction 

I O(b) of the Act, the Commission miis/ consider whether forbearance will enhancc competition: 

In making the determination under subsection (a)(?) of this section, the Commission shall 
considcr whether forbearance from enforcing the provision or regulation \z i l l  promote 
competitive market conditions, including the extent to which such forbcarancc will 
cnhancc cornpetition among providers of telecommunications services. If the 
Commission determines that such forbearance will promote competition among provider\ 
of telecommunications services, that dctcrmination may be the basis for a Commission 
finding that forbearance is in the public interest.I4 

Despite this statutory mandate to give due consideration to forbearing from applying thc rulcs. 

the Oidw crrcd by misstating or ignoring relevant Facts i n  the record and by failing to articulate a 

satisfactory or reasonable explanation for denying thc Petition 

a. The Order failed io provide any meaninXlfi1 consideration qf whether 
forbearance would promote competitive market conditions. 

The Commission's erroneous and perfunctory treatment of the "competitive market 

conditions" analysis required by Sections IO(a)(3) and (b) must be reconsidered. The 

Commission relegated this statutory touchstone to footnote status and avoided any mcaningful 

explanation or analysis of the merits of thc competitive bcnefits of the NetfreellS proposil. In so 

doing, the Commission violated the explicit requirements of Section IO as bell as the AI'A 

Footnote 34 of the Order states that: 



grant of any of the pending applications, by cutting off consideration o f a  competitive 
bidding licensing framework and precluding consideration o f  other potential applicants 
for this spectrum, would appear to compromise the development o f  competitive market 
conditions. Because M2Z and NetfreclJS Fail the third prong ofthc forbcarance test, n e  
nced not consider the first two prong 
competitive market conditions would have adverse effects on the matters covcrcd by the 
tirst two prongs of the forbearance test ~ ensuring that a carrier’s rates and practices ai-c 
just, rcasonablc, and nondiscriminatory, and the protection of  consumers. 

That said, compromising the dcvcloprncnt of 

j <  

This is the on/y consideration the Commission gave to its Section IO(b) obligations ~- a f e ~  

scntcnccs in a footnote that, rather than discussing “competitive markct conditions,” instead 

ignored the facts and leaped to a conclusion no doubt prejudiced by its desirc to move thc 

discussion to a rulemaking proceeding. In so doing, the Commission paid lip scrvicc to its 

stetutory obligations to consider competitive market conditions in finding that Nctfi-ecVS’s 

request for forbearance from Section 309Q) would not bc in the public intcrest. ‘The 

Conimission‘s finding is erroneous for several reasons 

First. the Commission avoided any meaningful discussion ofthe competitive bctictits that 

NctfrceUS proffcrcd in thc Application but rather relied on cursory and disinissiic efforts to 

avoid considering all of the relevant factors. In the Application, NetfreelJS statcd its desire to 

introduce compctitivc alternatives to Facilities-based providers o f  cable modcni services, DSL 

and other broadband services by, among other things, leasing its spectrum to entrepreneurs. IKM 

entrants and municipalities, which would then offer service to end users tinder a “private 

commons” model.’” NetfreeUS’s advertiser-supported service would be offered frce of charge to 

c\’cryonc on a nondiscriminatory basis. In many markets, NetfreeUS would itself be a new 

entrant and would lack market power in thohc arces. Yet despite thcsc numerous pro- 

competitivc benefits, the Order did not considel- thosc benefits against thc bcncfits of auctioning 

:I!!l!!oX~1J.u0(‘.7 I 



the spectrum. Thus, the Ordw failed to consider an important aspect of the Petition, in  violation 

oi‘the APA. 

Second, the Commission erred in concluding that grant of any of the pending applications 

..I7 “would appear to compromise the development of competitive market conditions. 

statement is unsupported by the record, and the Commission’s use of ambiguous and conditional 

language Falls Par short of a meaningful determination on the merits. No matter how charitably 

one interprets the Commission’s obligation to ce~,v/u;n its decision to grant or deny a petition for 

forbearance, 

compromise the developmcnt of competitive market conditions” could possibly satisfJ1 that 

obligation given the speculative and conditional nature of this finding. 

1-his 

3 x .  . . it IS implausible to suggest that the mere statement that i t  ”wouid appear to 

Moreover, it is illogical for the Commission to suggest that market conditions are 

undermined by merely limiting the eligible applicants to a specific class and not (requiring the 

applicants to obtain the license at auction. As NctfrccUS pointed out in its Petition. there is 

sufficient precedent for such an approach in the Commission’s licensing in certain satellite 

services, Wireless Radio Services and broadcast services. 

prcccdcnt speaks loudly. If the Commission’s position holds, then it is tantamounl tc a statement 

that the process used to assign licenses in those services - whcrc parties that filed mutually 

exclusive applications for a service are given opportunities to reach a settlement o r  other 

resolution to avoid auction of that spectrum ~ compromises the development o f  competitivc 

market conditions. By making a disconnected declaration in a footnote, the Coniniission 

neglected its obligations under the APA to “examine the relevant data and articulatc a 

3 9 The Commission’s silcnce on this 

ii Sr<, 47 U.S.C. t: I h O ( C ) .  

Netti-eelJS’ Petition nokd such precedcnts i n  procedure  ti^ issuing Ka-hand I icmscs. thc Wil-clchs R;rlio ili 

Scrviczs and the hroadcast services. Sei, Pctition 211 1‘1-20. 



satisfactctoi-y explanation for its action including a rational connection bctwccn the facts found and 

the choice made.”“) 

Third, the Commission apparently ignored the facts o f  Netfrecl!S‘s proposal i n  stating 

that “grant of  any of  the pending applications [would cut] off consideration o f  11 coinpctitive 

bidding licensing framework” and that NetfrccUS’s proposal “prccludcs even the possibility of‘ 

an auction and would simply give [NetfrccUS] spectrum for frcc.”4’ In Fact, as the O d w  

acknowledges clscwhcre, the procedures proposed by NetfreeUS do not “cut o f f  consideration 

o f  competitive bidding because thc Commission can proceed without delay to auction the 

spectrum if no joint settlement is proposed or acccptcd by the Commission.“ The specter of’ari 

auction would encourage applicants to reach an cRectivc settlement that advanccs the public 

interest. The Commission thus erred when it stated that NetfreeUS‘s proposal “precludes even 

the possibility of an auction.”@ Moreover, grant o f  the Petition and the Application simply 

would not “give [NetfreeUS] spectrum for free.”44 Even if NctfrcclJS cmcrgcd a\  the only 

applicant to obtain a license in this band (albeit with numerous spectrum Icssecs), the spectrum is 

not “free” but rather would be subject to a tive-perccnt fcc payablc to the U.S. Treasury out o f  

advertising revenues from its wireless services. 

Fourth, and similarly, the O U ~ -  erroneously states that “grant o f  a n y  o f  thc pending 

applications [would preclude] consideration o f  other potential applicants for this 

course, any time the Commission grants an application for a spectrum license, i t  prccludcs 

consideration of  other as yet unnamed potential applicants. Likewise, any timc thc Commission 

Of 



assigns spectrum through a process that limits consideration o f a  class of applications (~2.x.. \ ia a 

filing windou;), the Commission by definition, limits consideration of other "potcntial 

applicants." But this rccd is too slender to support thc Commission's proposition that such 

proccdurcs "would appear to comproinisc compctitivc markct conditions." Here. llie 

Commission issued the Pzihlic  not;^ to announce that it was acccpting for filing M2Z's 

application and c~xprc~.v.~ly invi/ed /he .sii/~rni.s.sion ~~j'c~~rnp~~fing applic~irtion.s /I!,  (I ilrrlc, I ~wtiii,~.4" 

Several applicants havc in  fact accepted the invitation, and in fact thc Conimissioii has had aniplc 

opportunity to consider these compcting applications. While the Commission appears conccrncd 

that incumbent broadband service providcrs havc yet to provide their views for this spectrum," if 

this is the casc. it is not for a lack o f  notice and opportunity. The Commission's holdin: that thc 

lack of"consideration of other potential applicants for thc spectrum" is bclicd by the facts and by 

procedures the Commission itsclf adopted. 

In sum, the Commission has shirked its obligations under the APA to provide a 

satisfactory explanation for denying the Petition insofar as NctfrceUS rcquestcd ibtbcai-ancc 

from Section 309(j), and has ignored the specific elemcnts of NctfrccUS's Petition that address 

thc Commission's stated objections to assigning liccnscs without competitive bidding. Tlic 

Court has instructed that "conclusory statcinents cannot substitutc for thc rcasoncd explanation" 

required under the APA,38 but the thin and conclusory statcments i n  the f)i.r/er demonstrate that 

thc Commission did not follow this legal requircment. As a result, the Commission has 

committed material crror, and reconsideration is warranted. 



6. By asserting that forbearance,from Section 1.945(b) and I.Y45(c) is  not in the 
public interest, the Order runs counter to the evidence in the record. 

The Oidw acknowledges that NetfreeUS's proposals uould potentially expedite 

licensing ofthc 2155-2175 MHz spectrum, but claims that forbearance from Section I .')45(h) 

and 1 .Y45(c) "would come at the expense of establishing a eomplctc record'' and thcrcforc mould 

not bc in the public interest.'" The Commission's position is devoid of reasoned dccihion 

making, in violation of the APA. 

The Commission provided no explanation o f  any specific deficiency in any portion of thc 

.Application and no real explanation of what information is nccdcd to provide a "niorc complete 

record." Though the Commission cited examples of issucs for which notice and comment muht 

be givcn, it ignored the fact that the Application and the Petition have addressed elich of these 

issues. 

contradicted by the extensive and substantial record the Cornmission considers incomplete, and 

its decision cannot withstand scrutiny. 

i l l  Paradoxically, the Commission's stated coiiccrns about an incomplete record arc 

Moreover, the Commission risks .judicial nullification ofthc Ordw bccause ith conflation 

of substantive and procedural requirements is tantamount to an cffort to cvadc tlic statutory 

deadliiic to issue a decision on the merits. 7'he D . C  ('ircuit Court of Appeals recently rejected a 

(.ommission decision finding a forbearance petition to be in violation of the public interest prong 

of Section 10(a)(3). In AT&Tv.  FCC, the Commission found that the petition would h a w  

required the Commission to decide to forbear "before the Commission has fully considered 

O,ilr,r ill 11 9 4" 

i o  According to the O&F. "[tlhese issues include M hether spectrum should he liccnscd o n  an exclusive hmis ;ind tliu 
prixcsszs by which such licenses should he assigned. They also include spectrum block s i x  and 
geographic ale3 coveragc: technical issurs such as emission and power limits. protection ot~inciiiiilimts. 
:~nd interference standard. 
criteria. perfbrmancc requirements, and. assignment and IransScl- (includiiig disaggregation and 
partitioning)," In fact, as discussed in/&, the Petition and thc :\pplication have :~ddrcsscd cach olthesu issiics. and 
thcrc liavc bccn amplc opportunities Ibr tlie puhlic 10 consider and address these issues. 

xnd other regulatory issues such as pcriiiilted iisrs. l i c c n x  lcriii. re i icnal  



Lchethcr and under what technical conditions thc requirements apply i n  the first placc. .l-c do 50 

could preclude fully considered analysis, particularly in light of the htatutory deadline lor acting 

o n  forbearance petitions.”” There, thc Commission found that the public interest rcquiiwment of 

Section I O(a)(.i) was vioiated if the Commission were to forbear without “fully considcred 

analysis.” The Court rejected this position, finding that the very purpose of Section IO(a)(.3) is t u  

force the Commission to act within the statutory deadline and provide a “tii l ly considered 

analysis.”i’ Here, the Commission’s protestations that a “more complete record” is necchsary 

ring the same dissonant note, and the Court has previously rejected a similar ratioiialc. ‘lhc 

Commission has pointed to no aspect o f  the Petition that fails on thc merits, instead opting to 

contrive procedural objections under the “public interest analysis” ruhric to avoid making ;I 

substantive decision. This decision must bc rcconsidcred. 

The Commission’s position essentially means that NctfreelJS’s efforts to  expedite 

broadband deployment have been deemed too hasty and “ill-considered.”” In fact. the 

Commission is under a statutory mandate to “encourage the deployincnt on a rcasonablc. imil 

timely basis of advanced telecommunications capability to all Americans (including, in  

particular, elementary and secondary schools and classrooms) by utilizing, in a mannci- 

consistent with the public interest, convenience, and necessity, price cap regulation, y q u / u / o ~ : t ~  

,ftwhcar-rmc~c~, measures that promote competition in the local telccominunicati~iil~ market, o r  

othcr regulating mcthods that remove barriers to infrastructure invcstmcnt.”i4 The Pctition and 

the Application propose just such a means to accelerate widesprcad broadband dcploymcnt, hut  

the Commission failcd to discuss much less contradict thesc benefits. The public and potential 



competing applicants have had ample opportunity to submit comincrits or competing 

applications, and commenters and applicants haw had a full and fair opportunity to niakc 

ob.jcctions to any proposed service rules. '1.0 invoke this supposed rcasoii nou strain5 credulity. 

The Order. essentially announces a policy decision that the Commission u i l l  no longer 

consider grant of an application unless licensing and service rules arc in  place. The C'ommission 

blindly states that this is "typically" the way its procedures work, even though scveral ctirrcnt 

radio services ~~ such as Ka-Band Satellite Service and Local Multipoint Distribution Scrvicc 

were adopted as a result of an application or waiver request filed by  particular proponents in the 

absence of service rules for a given band." FCC mles allow for other processes lo  a s s i y  

licenses, an alternative the Commission fiilcd to cvcn discuss. much less attempt to distinguish. 

Moreover, this purported reason for rejecting NctfrceUS's Petition ~ an abstract nced to adopt 

licensing and service rules ~~ applicd cqiially at the time the Commission agreed to acccpt M2Z.q 

application for filing in  the first instance, yet the Commission did not choose at that timc to 

dismiss either M2Z's application or the M2Z Petition. 

i c, 

By definition, the relief sought by NetfreelJS is not "typical" and NetfrcclJS has 

rcqucstcd forbearance precisely because the "typical" procedures could in  fact delay hi-oadband 

dcploymcnt. The D.C. Circuit Court of Appeals has already warncd thc Commission tliat 

"Congress has established 5 I O  as a viable and independent means of seeking forbearance. 'I'hc 

Commission has no authority to sweep it away by mere rcfercncc to another, vel-y d 



regulatory mcchani~ni.”~’ In 2001, the Court rejected thc Commission’s effort to deny ii 

forbwrance petition based on the availability o f  an altcrnativc rcgulatory mechanism that may 

have provided the relief sought in the pctition. The Court held that the Commission is ohligated 

to “fully considcr” Section I O  petitions, even if an alternative mcchanism for relict ma) bc 

Accordingly, the Order violates the APA by forgoing a decision o n  the merits of 

I’etition in favor of vague promises to develop a “more complete record” to redress sonic 

unspecified deticiencies in what is already an cxtcnsive record in this docket 

For thcsc rcasons, the Commission must grant rcconsidcration of  the O / . h  and must 

grant thc Petition. 

II. THE COMMISSION ERRED IN DISMISSING THE APPLICATIOIV. 

In the Public, Nolic.c, the Commission stated that applications for thc 2 155-21 75  M H z  

band “may be tiled whilc thc M2Z application is pending.”’” On Mnrch 2, 2007, within 3 0  day5 

from thc release ofthe Public Notice, NetfreeUS filcd thc Application, proposing ;I free. 

nationwide, advcrtiscr-supported “open network” wireless broadband service suh.jcct to 11 number 

of conditions and obligations demonstrating benefits to the public interest. In the Ovdw. tlic 

Commission found the NetfreeUS Application to be acccptablc for tiling.‘”’ Other than a four- 

sentence summary of the Application, however, the (‘ommission made no effort to address the 

merits o f  NetfreeUS’ proposal and found no procedural or substantive defect in the Application 

warranting dismissal ... it simply re.jected the Application, stating that “the public interest is best 

~~ ._ 
Sei, .A T&T <’,w[i. 1’. FC~C, 236 F.3d 729, 738 (D.C’. C’ir. 2001 ) (granting pclilion li)r review ot (~ ‘omni iss i i in ‘s  dc‘iiiiil 

otrcqucst h r  lixhearancc trom dominant carriel- regulation m d  linding, i n fw oliii,  that the although the petitioner 
could ha\e sought rel ict via a Pricing Flexibility Order rather tliiin torhzarancc, the availability o f l h a t  indcpcndciil 
ilvcnuc ol‘rclief was an  insufficient basis for rcjccting Ihc hrbcarancc petition). 
-y  I(/ .  -,, 
<w 

l’ii/d;<~ ,VOI& at 2. 
si.<, Oril1w at 71 30. 
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served by full consideration of the service rules and licensing mechanisms that \+auld bcat 

promote the efficient and effective use of this spcctrum.””’ 

This decision is erroneous for a number of reasons. First, the Commission impropcrly 

concluded that consideration of the Application involved “issues o f p w w l  applicability” that 

warranted rcsolution through rulemaking rather than 

license that would occupy the entire 2155-21 75 MHz band, issues of general applicability that 

arc inherentlypvo.s~pm.tive are irrelevant to approval o f a  specific sei-vice proposal involving n 

single license; thus, there is no need for the Commission to conduct a lengthy rulclnaking. t3y 

comparison, the rulemaking proceedings for the 700 MHz and AWS- I bands involved thc 

assignment of thousands of licenses with differing geographic areas and rules of prospective 

effect, and can be said to apply generally. 

In proposing a single 

Second, the Commission made no efforl to contradict certain o f  NctfrcclJS’s shim iiigs 

that it satisfied Section 1.94S(c).”’ It did not oppose NetfreellS’s showings that grant ofthc 

application involves “no substantial and material questions offact” or that NctfrccIJS is “legally. 

technically, financially, and otherwise qualified” to hold the license.”“ Instead of  analyzing these 

points, the Commission ignored the benefits of the Application and defaulted to its “typical” way 

of doing business ~ even though thc specific circumstances do not Icnd thenrselvca to such 

con sideration 

Third, when warranted by the public interest, the Commissioii has processed applications 

befbre service rules ~ c r c  adopted. In a case remarkably similar to the proposed licensing ofthc 

2 155-2 I75 MHz band, prior to adopting service rulcs for the Ka-band Satellite Service, several 



parties filed an initial application to provide service using those fi-cqucncics. Thcrcafier. the 

Commission issued a public notice announcing a deadline for the filing of othci- applications for 

the hand,”’ and then initiated a proceeding to adopt service and technical rules.““ The licensin_e 

proccss ended lwfore service and technical rules were adopted, and licensees understood that 

thcir authorizations were subject to the rules that would bc adopted in the rulemaking 

proceed ing. ’’ 

The Commission could have and should have followed the same proccdurcs hcrc. In hct ,  

because the Ka-band proceeding ultimately led to b o  separate processing rounds, a stronger 

case can be made that it involved “issues o f  gcncral applicability” that wculd habc been niorc 

appropriately addresscd in a rulemaking proceeding, The Commission’s failure to adequately 

iustiij. its decision contravenes the APA. 

Fourth, while the Commission suggests that limiting its consideration to only the 

applications before it is not in the public interest because i t  “silcnccs debate” on certain 

“technical, operational, regulatory, and licensing issues, it  cites no issue that was not 

addresscd in the applications or in the pleadings. In fact, the Application addressed all ol thc 

issues that the Commission claims would be better considcrcd in a rulemaking proceeding, and 

.,hK . 



6 ' )  the record is replete with further discussion on thcsc points. NctfreeUS statcd that a 'O-MHL 

nationuide license should be assigned on an exclusivc basis, a vicu that \vas opposed by partic5 

to thc procecding.'" NetfreeUS also proposed technical limits and showed that Part 27 rules 

wcrc already in place regarding protection to and relocation of incumbents." 'The Application 

fiirthcr proposed a ten-year license tcrm with flcxiblc use and "substantial service" performance 

obligations. Again, all ofthese points wcrc in the record. the public had ample opportunity to 

review and rcspond to these proposals, and the record included significant debate on thcsc and 

other issues. For the Commission to suggest that the public did not have an opportunity to 

participate in the considcration o f  the issues and applications convcnicntly ignores its scatenicnts 

i n  the Public. Noticr inviting comment and the extensive record of this procceding shou.ing thai 

the authorization o f  a singlc, nationwide license for free wireless broadband service uould 

promote the public interest. 

Finally, the Commission did not, as it states. find "other flams" in the Application that 

7 2  wcrc discussed elsewhere in the Orrlcr. 

for forbearance under Section 7 o f  the Act, an argument that NetfreeUS did not makc. 

Paragraphs 14 and 15 do not even mention NctfrccUS. In fact, the Commission devotes the bulk 

o f  the Ordw to M2Z's Petition and M2Z's application, while apparcntly treating NctfrccLlS'z 

p r o p o d s  as an afterthought and ignoring key aspects of those proposals. 

Paragraphs 14 and 15 relate solely to M Z . 5  petition 

The Commission failed to discharge its obligations to justify the dismissal of thc 

Application as consistent with the public interest. It made no attempt to discuss the merits of the 

Application and the record demonstrating a full dialogue on the issues it presented, much Icss 

,,I, 

7 t /  

S W  id 
S w  id at 7 22 (noting that NcxlWaw Broadhand, Inc. sought ti noli-cxclusiw nationwide l i c c n x  and Opcn I<iingc 

C'oininuiiications, lnc. sought an exclusive license tor dcsigiialcd rum1 communilics). 
" sw Application at 16-1 7. 
' -  Ordw at 1 29 cifing paragraphs I I ,  I1 and I5 01 Ihc O r i l i ~  
.. 



1 
balance the public interest benefits of the proposals contained in the Application \\ i th  thc 

“typical” process of adopting licensing and service rules bcforc acting on application>. Wic 

Commission thus should reconsider thosc aspects ofthc Order that dismissed its Application, 

arid should reinstate the Application 

Conclusion 

The foregoing demonstrates that the Commission erred in denying the Pctition and i n  

dismissing the Application. For those reasons, on reconsideration the Commission should srant 

the Petition and should reinstate the Application for further processing consistent with thc 

procedures proposed in the Petition 

Respectfully suhmittcd, 

October I ,  2007 

Jonathan E. Allcn 
Rini Corm, PC 
1615 LStreet, NW,Su i t c  1325 
Washington, D.C. 20036 
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